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John Randolph Tucker was born on December 24, 1823, at Winchester,
Virginia, to Anne Evelina and Henry St. George Tucker. During his life-
time, which spanned seventy four years, John Randolph became a prominent
attorney, teacher and Congressman from Virginia,1 following in the foot-
steps ot his forbears.

Both John Randolph Tucker's grandfather and father had illustrious
careers as public servants. Both men earned law degrees from William
and Mary College and continued their careers in law as judges. St.
George Tucker and Henry St. George Tucker served in the federal govern-
ment and authored interpretations on law. The following paragraphs examine
more closely the careers of both men.

John Randolph's grandfather, St. George Tucker, was born in Bermuda
in 1752 and came to William and Mary College for an education in 1770.
He graduated from William and Mary with a degree in law and later returned
to his alma mater as a professor of law. St. George joined the patriot
army and was present at the surrender of Cornwallis. In 1788, he was
appointed Judge of the General Court in Virginia and in 1803 became a
member of the Court of Appeals. Another honor was bestowed upon him
when President James Madison appointed St. George a Judge of the U. S.
District Court in 1813. While a member of the Court of Appeals, St.
George pubiished a five volume treatise on Blackstone, which contained
in the appendix to the first volume, the first known discourse on the
content and interpretation of the Federal Constitution. He also penned
a letter to the Virginia General Assembly which proposed the gradual
abolition of slavery. St. George received the LL.D. degree from

William and Mary College in 1790. During the presidency of Thomas




Jefferson, St. George was appointed Treasurer of the United States and
was a member of the Annapolis Convention wﬁich called for a Federal
Convention in 1787. Following an illustrious career as a lawyer and
statesman, St. George died in Nelson County, Virginia, in 1827.2

Henry St. George Tucker, father of John Randolph, was born to
St. George and Frances Bland Tucker on December 29, 1780, at Matoax,
Virginia. Henry St. George received both his undergraduate and law
degrees from William and Mary College. In 1802, he settled in Winchester,
Virginia, to practice law. On September 23, 1806, he married Miss Anne
Evelina Hunter.3

Henry St. George began his political career in the Virginia House of
Delegates and Senate. From 1815 to 1819, he served the United States
House of Representatives. In 1824, Henry St. George was appointed to
the judgeship of the Superior Court of Chancery for Winchester and
Clarksburg, Virginia. Seven years later, he became President of the
Virginia Court of Appeals. While residing in Winchester, Tucker founded
a law school which had an enrollment of fifty students. In 1841, he
accepted a position on the law faculty at the University of Virginia
where he served as chairman of the faculty until his resignation in 1845.
President Jackson had offered him the office of Attorney General of the
United St;tcs, but Tucker preferred to resume his presidency of the
Virginia Court of Appeals. Here, he furthered his reputation as an
astute attorney by writing several volumes of commentaries on Blackstone
and textbooks on National Law. He received the LL.D. degree from William
and Mary, as had his father. Henry St. George died in Winchester, Virginia,

on August 29, 1848.%
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John Randolph Tucker was one of thirteen children born to Henry
St. George and Anne Evelina Hunter Tucker. John Randolph was born
on Christmas eve in 1823. When his father was elected to the Court
of Appeals in 1831, the Tucker family moved to Richmond, where John

Randolph enrolled in the Richmond Academy.5

At the age of fifteen,

he entered the University of Virginia. John Randolph graduated with
a degree in mathematics in 1840 and four years later, he received a

law degree from the same university. He began practicing law in

Richmond and in 1846, John Randolph made his first appearance at the

bar of the Court of Appeals in the Hunter v. Waite case which involved

the validity of voluntary settlements.6

When Henry St. George became ill and was forced to relinquish his
law professorship in order to return to Winchester, the loyal son,
John Randolph, accompanied his father back to the place of his birth.
In Winchester, John Randolph formed a partnership in a law office with
Robert Y. Conrad.7

Because of his success at the bar and great oratorical powers, John
Randolph began to receive political notice.8 He began his political
career as an elector on the Democratic ticket for the presidential elec-
tions of 1852 and 1856. John Randolph campaigned ardently for his friend,
Henry A. W&se, in the 1855 Virginia gubernatorial election. Wise won
the election and at the same time, with the help of John Randolph, dealt
a final blow to the Know-Nothing Party in Virginia and the United States.g

At age twenty-five, John Randolph married Miss Laura Holmes Powell,
daughter of Colonel Humphrey B. Powell of Loudoun County, Virginia, on

October 5, 1848. They had seven children. Two of the children died
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before their father and a son, Powell, dying in infancy, and Evelina
Hunter, a daughfer, dying shortly after her marriage to Wilmer Shields.
The remaining children were the future Mrs. Anne Holmes McGuire, Mrs.
Virginia Brooke Carmichael, Mrs. Gertrude Powell Logan, Mrs. Laura
Randolph Pendleton and Harry St. George Tucker.

Harry St. George was the most famous of all the children. He
succeeded his father as United States Congressman from the newly formed
tenth district. Harry St. Ceorge was the author of the Federal Election
biil which returned to the southern states the right to manage their
own congressional and presidential elections. This law also provided
for the direct election of Senators.10

John Randolph was appointed Attorney General of Virginia to fill
an unexpired term in 1857, and he was re-elected to that position again
in 1859 and 1863. As Attorney General of Virginia John Randolph moved
back to Richmond from Winchester. It was in Richmond that he witnessed
the coming of scccssion.ll

As a State Rights Democrat, John Randolph defended the states' right
to secede on the basis that the Constitution was a voluntary compact
entered into by several sovereign powers and that those powers could
withdraw from the contract at any time they believed it to be in their
best inte;ests. He urged the states of the South to act promptly and
in unity.12

Following the War Betwecen the States, John Randolph moved to Middle-
burg in Loudoun County, Virginia, and resumed his law practice with B. P.

Noland.13 He served with Charles O'Conner as counsel in the defense of

Jefferson Davis, President of the Confederacy.14 Davis was indicted for
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treason but the case never came to trial because Chief Justice S. P.

15

Chase doubted the constitutionality of such a trial. In 1869, John

Randolph was appointed as a chief counsel to the Baltimore and Ohio
Railroad by its president, John W. Garrett.16
In 1870, the trustees of Washington College were able to lure

John Randolph away from his law practice in Baltimore in order to fill

the position of professor of Equity and Public Law at the Lexington
Law School. As well as teaching classes at Washington College, Tucker
began a private law practice in Lexington with his faculty associate,
Judge John W. Brockenbrough.l7

However, soon after Tucker became associated with the law school,
Washington College experienced financial difficulties resulting from
the Panic of 1873. As a result the enrollment in the law school de-
clined to the point where only one professor was needed. The trustees
of the college were faced with the decision of keeping on the faculty,
either John Randolph or Judge Brockenbrough. Determined to keep Tucker
on at Washington College, the trustees asked for the resignation of
Judge Brockenbrough. So on June 26, 1873, Brockenbrough, founder of the
18

law school at Washington College resigned.

"The Lexington Virginia Gazette hailing Tucker's election to the

faculty, d;scribed him as one who has a national reputation for attic
wit, irrepressible humor, thrilling eloquence, high legal attainments,
unspotted private character, and wide personal popularity."19 With

the approval of the trustecs, Tucker opened new law offices in Lexington
and Staunton. Meantime his political interests led him to work closely

with the conservative DemocraticParty of Virginia. It was stated in



a paper at the time that no other law school in the country taught
the doctrine of state's rights so well or with more fervor than John
Randolph did at Washington College.

Tucker's career at Washington College was interrupted for a twelve
yvear period, beginning in 1875, when he was elected to the United States
Congress from the sixth district in a Lynchburg Convention. He was re-
elected to five more consecutive terms, serving from 1875 to 1887. These
werce perhaps the most illustrious years of his life. Upon entering Con-
gress, Tucker was appointed to the House Ways and Means Committee, here
he served eight years. During his last four years in Congress, in the
forty-eighth and forty-ninth sessions, Tucker served as the chairman of
the Judiciary Committee. He was considered to be the leader of the
Southern delegation and often led this bloc of states in voting.19

Tucker made his first speech in Congress in January 1876, in oppo-
sition to a proposed $1,500,000 appropriation for the Centennial Expo-
sition in Philadelphia.zo Tucker further enhanced his reputation as
an orator with speeches on the Tariff, the Electoral Commission bill,
the Constitutional Doctrine as to the Count on the Electoral Vote, the
Hawaiian Treaty of 1876, the Federal Election bill in 1879 and Chinese

immigration in 1883.21

Among his other Congressional achievements were
his co—nﬁfiorship of the anti-polygamy law, his aid in helping to de-
feat the Blair Educational bill, and his representing the Democratic
Party on the electoral commission which decided the disputed Presidential
election of 1876.

In 1889, the board of trustees at Washington and Lee University

asked Tucker to return to Lexington in order to assume the position of



Professor of Equity, Commercial, Constitutional and International Law.

Tucker accepted readily. In an interview with the Baltimore Sum,

he stated "I come back...to this University after years of separation,
and I have come to stay. I propose to devote the residue of my life
to teaching young men who assemble here, the truth of our Constitutional
system, which my experience in public affairs shows to be essential for
the protection of our institutional 1iberties."22 The trustees believed
that with the addition of Tucker to the law faculty, the law school at
Washington and Lee could successfully compete with the University of
Virginia for law students.
Professors Tucker and Charles A. Graves, the latter a former law
student at Washington College, introduced reforms in the law school
with the hopeof increasing the enrollment and standards. Enrollment
was up noticeably following Tucker's appointment and the expansion of
the law library. During his later years at Washington and Lee, Tucker
received numerous honors including an honorary LL.D. degree from Harvard
and in 1893 his election as president of the American Bar Association.
In this same year, the trustees conferred the title of Dean on John
Randolph.z3 Later they would name the law school building for him.
Tucker was a devout Presbyterian throughout his life. While in
chington,dhe taught a Presbyterian Sunday school class every wcek;
His favorite topics for discussion were the arguments in favor of
Christianity and the lessons of the four gospels.24
On November 26, 1896, Tucker became ill with influenza. This ill-

ness was compounded by an attack of pleurisy. Tucker rallied temporarily,



but at the end of January 1897, he was failing. On February 13, 1897,
John Randolph Tucker was dead. Memorial services were conducted at
the Presbyterian church in Lexington with the burial in Winchester,
Virginia. Officiating at the burial was Reverend J. R. Graham and one
of John Randolph's nephews, Reverend Beverly Tucker, offered the clos-
ing prayer which in part went '"...So lived and died the greatest
Virginian of the closing nineteenth century. Living and dead, he was
and is our pride, worthy a place by the side of Washington and Lee."26
In the succeeding chapter the major constitutional concepts which
influenced the political philosophy of John Randolph Tucker will be

discussed. His application of these principles to his political career

will be discussed in the third and fourth chapters of this paper.
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The Political Philosophy of John Randolph Tucker

Throughout his career as a professor and politician, Tucker
wanted to publish a commentary on the Constitution. He believed
that the upholding of the principles set forth in the Constitution
was necessary to preserve the stability of the Union and prosperity
of the people and that a rejection or deviation from these principles
would lead to a disintegration of the United States by the tyrannical
forces of despotism. Because of extenuating circumstances, Tucker
was unable to begin work on his commentary until 1895. His son,
Henry St. George Tucker, had the book published posthumously without
any alterations of the original text.27

Undoubtedly John Randolph Tucker received inspiration for his

doctrine of state's rights from his grandfather's Commentaries on

Blackstone.  John Randolph Tucker was an adherent to the state's

rights school of constitutional theory. He viewed the Constitution
as a limited charter of government which ''created a federal agency
of carefully prescribed" ﬁowers. Tucker thought it necessary to
keep the powers of the state and federal governments at manageable
1evels.c‘Howeve§;the federal government had the greatest potential
for corruption because of unscrupulous politicians who would attempt
to extend the powers of the federal government past those explicitly
stated in the Constitution. Tucker asserted that it was the respon-
sibility of the states to serve as watchdogs over the federal govern-

ment. The states, as authors of the constitutional system, expressed
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their desire to curb the powers of the federal government through

their inclusion of the expressed nowers of the :étates.z8

John Randolph Tucker made a summary of his political creed in

a speech to the forty-sixth Congress.

If, Mr. Chairman, I should venture to predict
the policy of a triumphant future I would fix its
landmarks thus: Let us cling to the Constitution
as the tabula in raufragio, as our only hope under
God in the breakers and amid the storms which be-
set us; that Constitution which is a bundle of the
institutional liberties of the Anglo-Saxon race
secured by new and Republican forms of government.

Let us uphold the Federal authority in all its
integrity...and preserve to the governments and the
people of the several states all their rights and
powers.

Let us strictly and zealously secure to every
citizen his individual and personal rights to life,
liberty and self-development.

Let us grant to government the minimum of power,
to the citizen the maximum of liberty, consistent
with the order and safety of society.29

Tucker defines the Body-Politic as ''the organ in unity of the

many human beings associated by jural bond for the objects of the

social state in which is vested all rightful political power over its

members for the common good of a11."30  Tucker was careful to dis-

tinguisﬁibetween Body-Politic and Government. Body-Politic was the
entire body of persons who were politically associated. The force

of the Body-Politic which asserted controls over persons and things
to preserve order for the common good was Government. The words

"vested" and 'rightful' are used to qualify the political power of

the Body-Politic and illustrate the derivation and limitations of
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Sovereignty, the initial political power.31

Tucker believed that Society and Government were made to serve
man. Society was to be an educator of mankind and Covernment was
established by the Body-Politic, in order to preserve society. Both
the power of government and the rights of man were ordained by God,
but the power and authority of the government was limited to the
conservation of the rights and privileges of the individual.

According to Tucker, man's rights in society were not the result
of a social compact. Tucker disagreed with the statement that "all
men are born free and equal.'" The human being is born into a social
state, not in isolation, without his consent. The equality between
men exists in that each individual has the sole right to the endow-
ments he reccives from God.SZ

The Body-Politic was legitimate only when it protected the in-
alienable rights of men. Governments derived their power from the
governed and when the government violated the rights of man, the
governed had the right to abolish the old and create a new government.
The Body-Politic served as a trustee for man to protect his rights.33

The function of society was to provide the maximum social liberty
to all persons. Because of human nature, government was required to
restraig the actions of men. Both internal and external force was
needed to control men. The internal or moral force was that which the
individual imposed on himself as basis for action. The government pro-
vided external force to regulate an individual's actions when self-

control would not suffice. As mankind progressed in moral intelli-

gence, the individuals were better able to control themsclves. If
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man fell on the scale of moral intelligence, moré external control was
needed to regulate the actions of the individual. Tucker believed that
man had progressed in moral intelligence, and he concluded that it was
best to "give man the maximum of liberty and to government the minimum

Z
: . : : 34
of power consistent with conservation of social peace and order."

The
Body-Politic was sovereign and gave powers to the govermment.

"Sovereignty is the essence of power from which flow emanations of
powers.”35 Sovereignty cannot be granted, divided or distributed whereas
governmental powers, emanations of sovereignty, are granted, divided and
distributed. Since the source of all power is the people, they are
sovereign. It is the sovereign Body-Politic that makes its will manifest
through a constitution which creates, defines and limits the functions of
government.36

The principle that the Body-Politic is sovereign dnd serves as the
constitution-maker and that the government merely serves as an agent of
the Bedy-Politic with only those powers granted to it by the Body-Politic
in the constitution is the basis for American Constitutional Law. Govern-
ment has no inherent authority, only that which it is granted by the Body-
Politic in the constitution. All acts and decisions made by government
which are within its constitutional bounds are valid, while those acts

é

. : . . e
which exceed the constitutional bounds of the government are void. 7

This Constitution, and the Laws of the
United States which shall be made in pursuance
thereof, and all treaties made, or which shall
be made, under the authority of the United
States, shall be the supreme law of the land;
and the judges in every state shall be bound
thereby, anything in the Constitution or laws

e
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of any state to the contrary notwithstanding.

The senators and representatives before men-

tioned, and the members of the several state

legislatures, and all executive and judicial

offices both of the United States and of the

several states, shall be bound by oath or

affirmation to support this Constitution.
The Constitution is supreme over all laws of Congress, treaties and the
constitutions and laws of the states.

The supremacy of the Constitution was to be maintained by the judiciary
of the states and the United States in that their decisions must be in
accordance with the law of the land. Laws which were made by the various
states which were not in accordance with the Constitution were declared to
be null and VOid.39

Congress had the power to make all laws which were necessary and proper
to carry into effect the powers granted to the United States government by
Congress. In order for a 'aw to be constitutional it must be 'necessary
and proper" in that the legislation must have appropriate means to reach
a constitutional end.40 Tucker used this clause as argument against a
Coengressional appropriation for the American Centennial in Philadelphia.
This will be discussed in detail in a later chapter.

As a strict constructionist, Tucker often cited the enumerated‘powers
of the three governmental departments in order to defend state's rights.

All legislative powers were vested in the Congress of the United States,
which consisted of a Senate and a House of Representatives. Some of the
enumerated powers of Congress which Tucker used in his defense of state's

rights were Congress' powers to regulate commerce with foreign nations,

to establish a uniform rule of naturalization, to establish post offices,



co declare war, grant letters of warfare and reprisal and to make all
laws which are necessary and proper for carrying out the enumerated

powers.41

The Executive power was vested in a President of the United States.
The Chief Executive served as Commander-in-Chief of the army and navy,
and had the authority to make treaties, subject to the approval of two-
thirds of the Senate, and appoint ambassadors, consuls and judges of the
Supreme Court.42
The judicial power of the United States resided with the Suprcme
Court and all other inferior courts established by Congress. Their power
extended to all cases, in law and equity, which arose from the Constitution.43
The tenth amendment to the Constitution of the United States provided
that ""The powers not delegated to the United States by the Constitution,
nor prohibited by it to the states are reserved to the states respectively,

or to the people.”44

The powers which were prohibited to the states were
based on the principle that it would be in the best interests of our nation
to reserve and vest those powers exclusively in a common government.
Tucker asserted that the limitations of the powers of the various states
fell into two categories: absolute and qualified.45

The first absolute limitation is found in Article I, Section 10,
Clause 1 of the Constitution which states that 'No state shall enter into

40 Tucker stated that the reason

any treaty, alliance or confederation.
for this limitation lay in the fact that if a state were to make a treaty
with a foreign power, the mutual obligations which exist between the
states and the Union, would require the Union to defend the provisions

of that treaty. In fact, this would give a single state the right to

e —
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engage the other states in a general war if the treaty were to be broken.
Similarly, no state could grant letters of marque and reprisal for this
might also lead to war with foreign powers and the entire body of states
would be obligated to help defend the individual state that had initiated
the trouble.dv

No state had the righf to coin money. If the various states did
possess this right, it would be difficult to establish a value on the
mediums of exchange and this would be disasterous for all commercial
activities.48

No state could grant titles of nobility. Since nobles inherited
their political power by virtue of family, such a system would be incon-
sistent with the republican form of government in the United States where
political officials were elected by the people.49

In addition to these absoiute limitations, there were several quali-
fied limitations on the powers of the states. No state could, without
the consent of Congress, establish duties on imports or, exports, other
than those which were essential in carrying out inspection laws. The
monies which were collected from duties came under direct control of the
United States Treasury. Congress did have the power to revise these laws.
These qualified powers of the states included the right to lay duties,
with the consent of Congress and the right to lay duties to provide for
the implementation of inspection 1aws.50

The Constitution further stated that no state was allowed to keep
troops or warships in peacetime, without the consent of Congress. This

was clearly in the best interests of the nation, so that states would not

feel threatened by a more powerful neighboring state. States were not
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allowed to enter into compact or agreement with another state or foreign
power without the consent of Congress. The reasons for this laid in the
fact that an agreement between two states might be in conflict with an
agreement between one of the states and the Union.51
The states hold the majority of powers. The powers held by the
state and federal governments are delegated to those bodies by the
states, who are the Bodies-Politic, and ultimately from the people, who
as sovereigns, have granted the powers to the states giving them the
power to vest certain powers in the Federal Government . >
Following the War Between the States, there was much discussion on
the right of secession. Basically there were three theories as to a
state's right to secede from the Union. The first theory was that the
states were subordinate parts of the Union. The states were not parties
to the Constitution as a compact, so the supremacy of the Federal govern-
ment's rights superseded those of the states. The second theory stated
that the Constitution was an indissoluble compact. A state could not
withdraw from the Union without the consent of all states or through
revolution. The third theory, which was held by the sccessionists, and
John Randolph Tucker, was that the Constitution was a compact in which
the states reserved the right to withdraw from the compact, if the terms
‘
of the agreement were violated.s3
The thirteenth, fourteenth and fifteenth amendments increased the
powers of the Federal government while abrogating the powers of the states,
but the basic principles and fundamentalé of the Constitution have not

changed. America is a union of states bound by a Constitution, which

54
S€rves as a permanent compact among the states.
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Tucker's application of these constitutional principles will be
explored in the succeeding chapter of this paper on his congressional
career. His views on the tariff, congressional appropriations,

polygamy and immigration rcflect his adherence to a state'sﬁrights

doctrine.
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Chapter III Congressional Career of John Randolph Tucker (1875-1887)

Because of his success at the bar and powers of oratory, John
Randoiph Tucker began to receive political notice. He was a member
of the Electoral College on the Democratic ticket in 1852 and 1856.
Tucker campaigned heavily against the "Know Nothing' ticket in 1855
under the leadership of Henry A. Wise of Virginia.s5

Much to his surprise, Tucker's scholastic life as a professor
at Washington and Lee Law School was interrupted when he was selected
as the Democratic nominee for the House of Representatives from the
Lynchburg district in 1874. He was easily elected and was subsequently
re-elected for five succeeding terms.56

Immediately upon entering Congress, Tucker was appointed to the
Ways and Mecans Committee, the senior committee of the House of Repre-
sentatives. In the 48th and 49th sessions of Congress, Tucker served
as chairman of the Judiciary Committee as well as continuing his ser-
vice on the Ways and Means Comxittee.57

Tucker took his seat in Congress on December 6, 1875, and made
his first speech the following month in opposition to a proposed
$1,500,000 appropriation for the Centennial Exposition in Philadelphia.
Tucker began his speech with a summary of underlying principles, as
he did in many of his subsequent speeches. He asserted that the United
States government was one of granted and enumerated powers, not one
of original and unlimited powers. Being a strict constitutionalist,

Tucker asked his fellow Representatives how the Centermial Appropriation
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bill was necessary and proper to carry into effect an expressly
granted power of Congress. Tucker refused to vote in favor of the
bill because he believed that such a measure was not within the
constitutional powers of Congress.

This speech gained for Tucker the respect of his peers and put
him at the forefront of the most skilled-debaters of the time., A
Baltimore newspaper commented about his first speech that even if
Tucker never made another speech in Congress, he would be honored for-
ever as a great orator.SS

As a member of the Ways and Means Committee, Tucker became in-
terested in the tariff. In a historic speech on May 8, 1878, Tucker
proclaimed himself to be a free-trader or at most in favor of a tariff
for revenue only. In this, Tucker espoused an anti-protectionist
point of view. He stated that protection was privilege and criticized
the taxing power for the purpose of increasing the revenue beyond what
the federal government needed for its operations.

Tucker also attacked the pro-tariff protectionists on the question
of equality. He stated that equality before the law was when all men
were able to determine their destinieé through their own conscious ef-
forts, by using the gifts of God, without being impeded by obstructions
of goverﬁment. Tucker believed that a man who was motivated by self-
interest could devise his own methods of success better than any govern-
ment could for him. He further stated, '"Let him alone and the average
man will better decide on the best and most profitable employment than

* . : . o
could the wisdom of the Congress or parliament of any natlon.”S)
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Tucker began his speech on the revision of the tariff by assert-
ing that the operations of government had perverted the power of laying
taxes to raise révenue iuto a power which put burdens on the common
man to enhance the revenues for the privileged classes. He stated
that the authors of the Constitution made the distinction between the
power to regulate commerce and the power to lay and collect duties.
Therefore, Tucker contended that the power to lay duties on imports
should distinctly be a revenue power and that to use this power to
regulate commerce in order to enrich a privileged class through bounties
extracted from other industries would be a perversion of the revenue
power and therefore contrary to the spirit of the Constitution. *Y

Tucker distinguished between revenue tariffs, which he considered
appropriate, and protective tariffs which he deemed inappropriate. A
revenue tariff was the lowest rate of duty on every article which would
produce the required revenue from that article. To impose a higher
rate of duty, beyond the maximum revenue point, would be to establish
a protective tariff which placed heavy burdens on the people. In ac-
cordance with the spirit of the Constitution, Tucker believed that no
duty should be laid higher than the maximum revenue point, that under
the méximum revenue point, luxury items could be taxed at a higher rate
than necessities and that raw materials should be duty-free, unless a
tariff were necessary for revenuc.

Tucker cites the pig-iron industry and compares the prices of
British and Philadelphia pig-iron. Through a series of tables, Tucker

showed his colleagucs that in the period from 1871 to 1876, as the duty



on pig-iron fell, revenues increased and when the duty was raised,
revenues fell. Tucker supported a revision of the tariff on the
grounds that by lowering the duties on iron and other articles, im-
portation would increase, thus increasing revenues. He rested his
belief on the theory that a lower price would induce consumers to spend
more, thus increasing total revenues.61
Tucker opposed a high tariff because such a protective policy
would create a privileged class. Such a system of high duties would
prevent the importation of foreign goods into the market place. In
effect, this would create a monopoly by businessmen in their respective

markets. The result of these policies would be large benefits for in-

Tucker illustrated the effects of a protective tariff on the con-
sumer. Should the consumer buy a foreign article, the duty from it
goes to the government as revenue. In this case, the burden of paying
a duty is balanced by the benefits given to the consumer by government.
But if by virtue of a high duty, the domestic producer could undersell

his foreign competitor. In turn the consumer pays this enhanced price

to the manufacturer, not to the government. Thus the privileged classes

profit at the expense of the consumer and govermment. Tucker declared
that a protective tariff policy was a "wrongful invasion of private
right for the benefit of favored monopolics.”63

Tucker also believed that restricting imported goods would hurt

international commerce. He maintained that without buying from other
ying

countries, we could not expect to sell to foreign countries. If the

- .o 02
dustry and large burdens for consumers because of a lack of competition.
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United States did not limit trade with foreign countries through
taxes on foreign goods, the United States could find larger markets
for her exports abroad. Tucker's analysis showed that as tariffs
fell exports and imports rose and when the tariff rose, exports and
imports fell. When exports and imports fell, the prosperity of
the country diminished because a high tariff limited the available
markets.64

On these grounds, Tucker argued in favor of a revised revenue
tariff and a system of free trade. In his conclusion, Tucker stated
"Let us render to Caesar the things that be Caesar's, but let tribute
to privilege and bounty to favored classes cease forever!”65

Tucker was in favor of free trade, thus protecting individuals
from government restraints, but he opposed the right of a man to have
more than one wife. Tucker addressed the problem of polygamy in the
Utah Territory in a speech on March 14, 1882. He began by stating
his opposition to polygamy but said that he could not vote for the
present bill because sections five and eight of it were unconstitutional.
The fifth section of the bill declared that no man could serve on a
jury who had lived or was presently living in the practice of bigamy,
polygamy or unlawful cohabitation. Tucker asserted that the fact that
a man hnd been guilty of an offense in the past was no reason to ex-
clude him from a jury. Since no law against polygamy or unlawful co-
hebitation existed prior to July 1, 1862, Tucker believed that this
"inquisitoral proceeding to determine who could serve on a jury vio-

lated a man's constitutional rights by declaring him a criminal without
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a trial.

The eighth section of the bill prohibited bigamists, polygamists
and persons unlawfully cohabitating from voting or holding political
office. Tucker stated that this section took away privileges and
individual liberties without a trial determining one's guilt. The
question of one's right to vote would be determined by a five-man
commission. Their decision was abselute and the accused had no right
to appeal. Tucker states that this is a violation of the accused's
right to due process.

Tucker furthers his constitutional argument against the polygamy
bill by stating that it constituted a bill of attainder. In Article I,
section 9, clause 3 of the Constitution it is stated that no bills of
attainder, or legislative acts which inflict punishment without a
judicial trial, shall be passed. The Supreme Court defined punishment
to include the deprivation or suspension of political or civil rights.
Clearly, denying a man the right to a trial by jury and suspending his
right to vote and hold office constitutes a blatant violation of the
Constitution. Tucker concluded his speech by stating that he could
not consent to eradicating one vice (polygamy) by the inscription of
a power which might produce greater evils than the original in the
future.67

Tucker made another historic speech on polygamy in the House of
Representatives on January 12, 1887. He spoke in favor of this bill
which would outlaw polygamy and disestablish the Morman church in the

Utah Territory. Unlike the Edmunds bill, introduced in 188Z, which

)



Tucker opposed as being unconstitutional, he favored this one as
being in line with the Constitution.

Tucker cited Article IV, section 3, clause 2, of the Consti-
tution, which states that Congress has the power to dispose of
and enact all needed rules concerning the territory or other property
belonging to the United States, in his defense of the polygamy bill.
He stated further that Congress was charged with the duty to organize
the people of the Territories into distinct communities and to govern
them accordingly until the Territories could enter the Union as equal
states with a republican form of govermment. Tucker based this part
of his argument on the necessary and proper clause and recent Supreme
Court decisions which supported the right of Congress to govern the
Territories.68

Tucker accepted the religious freedom of Mormons being able to
believe as they saw fit, but he rejected the fact when the Mormon
beliefs violated the rights of another man or the power of government
and its laws governing society. When religious belief extended to
the practice of polygamy, Tucker believed that the government should
act to prohibit this practice in order to preserve society. Tucker
quoted Biblical passages which supported his belief that monogamy was
the only foundation of a decent civilization.69

Tucker believed that the foundation of the state was the home
and that home should consist of one husband and one wife. He argued
that the practice ofvpolygamy served to break down the family unit.

Once the family unit, as the germ of society, had been broken down,
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Tucker believed that Christian society would cease to exist. He
thought it to be the duty of Congress to prepare the Utah Territory
for admission to the Union as a state by rooting out all practices
which were alien to American institutions.
Tucker proceeded with the argument that the Mormon Church in
the Utah Territory overrode the powers and functions of the state.
In their constitution for the Utah Territory, the Mormons provided
that they should govern the state of Deseret (the Utah Territory)
until the United States Congress made provisions for the government
of the area. They claimed to be an independent state of Deseret
until they were admitted as a free state into the Union. By this act,
the Mormon government repudiated the power of Congress to govern her
territories. After the organic act had been passed in September 1850,
making the independent state of Deseret a territory of the United
States, the Mormon government had passed legislation which incorporated
the Church of Jesus Christ of Latter Day Saints. In effect, this was
a union of church and state, with the church at the head of the state.
Tucker stated that this act of the Mormon Church was null and void.
It did not have the power to enact such a measure because Congress
had assumed control over the Utah Territory prior to its passage.
The“proposed bill would disestablish the Mormon Church, thus put-
ting it on an equal basis with all other churches. The acquired prop-
erties of the church, in excess of $50,000, would be disposed of by
the judiciary of the United States. The bill would further require a

reégistration oath in which men would promise not to enter intc polygamous
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relations in the future. This practice was held to be a crime, de-

spite its being an institution of the Mormon socicty, because it was

jmmoral and debasing to society. If a man did not take the registra-

tion oath, he was to be deprived of his right to vote in elections,

hold political office or serve on juaics.76
1

Concluding his argument, Tucker stated that he wanted the Congress

to make the practice of polygamy a constitutional crime, just as treason

out the evils of polygamy forever. With that, Tucker urged the passage
of the present bill and called for a constitutional amendment to outlaw
polygamy in order to protect Christian soc:iety.?1
Tucker continued to lambast bills he viewed as unconstitutional
with his oratcry which aided in the defeat of the Consular and Diplo-
matic Appropriations Bill of 1876. He began by stating that there
was nothing in the Constitution which gave the President and the Senate
the power to create the offices of ambassadors, public ministers and
judges. The sole power of the executive was to nominate and with the
consent of the Senate, appoint ambassadors, public ministers and judges.
Tucker argued that until Congress had by a direct or indirect act,
such as an act of appropriation, authorized an ambassador, public
minister or judge, the President had no right to nominate and appoint
such an official. The power to create such offices rested with Congress.
Because the President had appointed an ambassador to England,
without such an office being created by law in Congress, Tucker opposecd
the appropriation of funds to pay his salary until Congress had created

h e ~ ri & : = ~
the office. Tucker's arguments contributed to the defeat of the Consular
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and Diplomatic Appropriations Bill.’*

Tucker opposed the Hawaiian Treaty which would have lifted
duties on sugar and rice imported from Hawaii, on the grounds that
it would usurp the power of Congress to lay and collect duties. He
went on to distinguish between two different kinds of treaties:
those that are self-operating and those that require legislative
action in order for their operation. Tucker argued that duties on
Hawaiian ri-e and sugar had been enacted by Congress, and before a
treaty which would 1lift those duties could come into operation, Con-
gress would have to pass a law lifting those duties. He contended
that any treaty which could not be carried into effect without
legislation was not a treaty at all until the necessary legislation
was passed. Tucker used previous court decisions to support his
arguments.7J

Tucker believed that the real question raised by the Hawaiian
Treaty was whether or not Congress was willing to divest itself of
its constitutional right to lay duties for the duration of the treaty,
seven years, and possibly for all time. The treaty, according to
its own provisions, could not take effect until Congress passed a
Iaw to bring it into operation. Tucker believed that Congress should
not enact measures which would sanction the treaty because of the re-
sulting loss of duty-laying power to Congress.

He argued against the treaty also because it involved a serious
10ss of revenue to the United States. Tucker cited statistics which

showed that the United States would lose $738,923 in duties in one year




if the treaty were passed. It was noted that the effect of the
treaty with the Hawaiian govermment would be that other countries
with similar, original treaties would be able to export sugar and
rice duty-free to the United States. The result would be a flood-
ing of the U. S. market with sugar and rice, thus injuring those
interests in the United States. lle projocicd that the total loss in
revenue would approach $1,000,000 annualiy. Tucker asserted that to
compensate for this loss, duties on other articles would have to be
enacted and taxes increased for U. S. citizens.74
Tucker declared that the effect of this treaty would further
damage the sugar refining industries on the Atlantic Coast. By al-
lowing sugar to be imported duty free from Hawaii into California,
the California refiner would have a 40 to 60 per cent advantage over
his counterpart on the Atlantic seaboard. Tucker countered argu-
ments that the treaty would ultimately lead to the acquisition of
Hawaii by the United States by stating that such an acquisition would
be fatal. It would be fatal because it would increase the patronag

N

of the U. S. Government. Tucker concluded his argument with the state-
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ment, ''give no bounties to aliens by the taxation of your own children.'
Tucker opposed the Hawaiian treaty in an effort to protect the American
sugar industry. Similarly, he opposed placing a tax on olcomargarine,
because it would wirtually destroy the industry. Both of these efforts
illustrate Tucker's preference for free trade and the protection of

American industry

J e

Tucker made two speeches in opposition to the proposed tax on
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oleomargarine. His arguments against the Oleomargarine Bill were
based on his support of the police powers of the various states.

In the first speech, which Tucker made on May 26, 1886, he en-
tered his protest against the proposed bill. He stated that the bill
was not intended for raising revenue at all, but for condemning the
oleomargarine industry in favor of butter producers. Tucker believed
that Congress would be overstepping its constitutional bounds by in-
terfering in a local interest. Local industries should be regulated
by state governments rather tha: the United States governnwnt.76

On June 3, 1886, Tucker continued his argument against the Oleo-
margarine Bill. He cited numerous court cases which upheld the doc-

trine of state's rights. In one of these, Lane County vs. Oregon,

the presiding judge maintained the independent authority of the states
by declaring that the charge of interior regulation rested with the

states. In the United States vs. €ruikshank, Chief Justice Waite

declared that the police power of the states extended to all regula-
tions of the interior affairs and businesses of the people of the state.

The United States vs. Dewitt case definitely decided that Congress

could not forbid any trade or business or punish any act concerning
1ts operation within a state. These precedents led Tucker to believe
that Congress could not forbid the manufacture of or punish the oleo-
margarine industrv throuc! ivecst —
largarine industry through a divesiture law.

fucker furthered his argument against the tax on oleomargarine
by explaining the purposc of the revenue power of Congress. He stated

that the taxing power was given to Congress in order to provide an
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independent revenue for the maintenance and functioning of govern-
ment. Tucker showed through a set of tables that the government
did not need the revenue which would be generated from a tax on oleo-
margarine in order to function. The only effect of the added revenue
would have been to tempt Congress to spend extravagantly. Tucker stated,
Now the proposition I maintain is this:

As Congress has no power given it to regulate

or control the police affairs of a state, as

it has no power to suppress or punish the manu-

facturc or sale of oleomargarine; as in fact

this power is unquestionably reserved to each

state, can Congress, unable to assail this re-

served power directly, use the tax power con-

fided to it for revenue purposes to suppress

and punish the making and sale of oleomargarine

when it needs no revenue, or lay the tax so high

that it will bring no revenue but only to suppress

the product? 78

Tucker considered the oleomargarine bill to be a fraudulent evasion of
constitutional duty by using false means to attain a prohibited end.
Tucker saw dangerous precedents being set if the bill were passed.
First, it aided one business, butter interests, by destroying another.
This was clearly in opposition to the free-trade policy which Tucker
favored. Secondly, the bill increased the authority of the internal-
revenue machinery. Thirdly, it imposed an unequal distribution of the
tax burden, by taxing a product which would otherwise be more afford-
able than butter for the poor. For these reasons, Tucker thought that
such a measure would be disastrous to a democratic system of government
and free institutions,79

1wl e decira " - - = g ~ 3
Tucker's desire to protect native Americans from adverse foreign
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interests and secure what was best for the American public led him
to support the Chinese Immigration bill for some of the very reasons
he opposed the Oleomargarine bill. Tucker's arguments were always
made with the average American in mind. On March 22, 1882, this led
Tucker to voice his support for the Chinese Immigration bill, which
would limit Chinese immigration to the United States. le favored the
bill on grounds that the proposed treaty dealt with a subject, the
reguiation of commerce with foreign nations, which was an expressed
power of Congress. The power to regulate immigration was included in
the power to regulate commerce. This had been clearly defined by the
Supreme Court in a number of decisions. Tucker believed that treaty-
making power of the President could not divest Congress of an expressly
delegated power and that if this bill were not passed, and the treaty
was allowed to take effect it would disrupt the balance of power between
the branches of Govurnmcnt.SU

He illustrated the limitations on the treaty-making power of the
President with a resolution passed by the House of Representatives.
The resolution stated that when a treaty stipulated regulations on ex-
pressed powers of Congress that it depended on its execution for laws
passed by Congress. It was the constitutional right and duty of the
House UfVchrCTCDtutiV?S to deliberate on the expediency of carrying
such treaties into effect. Tucker also cited the Supreme Court deci
sion which said that a treaty could supersede a prior act of Congress,
and an act of Congress could supersede a prior trcaty.81
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Tucker held that the Chinese Immigration bill did not violate any
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stipulations of the proposed treaty. The first article of the pro-
posed treaty stated ''that whenever i:. the opinion of the government
of the United States the coming of Chinese laborers to the United

States, or their residence therein, affects or threatens to affect

the interests of that country, or to endanger the

good order of the said
country or of any locality within the territory thereof, the govermment
of China agrees that the government of the United Statecs may regulate,
limit or suspend such coming or residence, but may not absolutely pro-

. . o : . : L : 82
hibit it. The limitation or suspension shall be of reasonable duration."

Tucker believed that the central issue was how long a period of
time the U. S. government could 1limit the entrance of Chinese laborers
to the U. S.. He favored a suspension of Chinese immigration for a
period of twenty years or until the danger to U. S. interest ceased.

It was the constitutional duty of Congress to take care that the rights
and interests of American citizens were protected. Tucker presented
statistical evidence which showed that thirty percent of the male popu-
lation of California was Chinese and that other Pacific coast s:iates had
a similar number of Chinese in their total population. He thought that
such a high percentage of Chinese in the population seriously endangered
the interests of Americans and led to a breakdown in society.

Tucker enumerated the differences between American and Asiatic
Cultures to show the threats made on U. S. civilization. Christian
civilization held as a fundamental idea the worship of only one God.

The Chinese were polytheists and considered as idolaters and pagans by
Christians. Where Christians were monogamists, the Chinese were poly-

y 'C. 4T i & 2 - 3 . - P 4
gamists. In the United States, the liberty of the citizen was secured
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nst absolutism in government. In China, the emperor was the high

priest of a theocracy, ruling despotically over his people as slaves.

Tucker saw these differences as important reasons to limit the entrance
£ Chinese into the U. S. in order to uphold the ideals and values of

o BTNV - X s : C thie hi11 actahlsc o e

a Christian society. The passage of this bill established Congress'

right to impose restrictions on immigration and limited the ultimate

authority of treaties made by the President. Tucker supported this

bill in order to secure the maximun of rights and liberties to Amcricans.

He supported the Counting of tiie Electoral Votes bill to ensure that

the majority of the people would be represented when the votes for ;

fred
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dent were counted, thus protecting the right of the people to choose the
president.

On January 23, 1877, Tucker made one of his most brilliant speceches
in Congress advocating the passage of a bill which would provide for
and regulate the counting of votes for President and Vice-President.
In supporting the measure, Tucker attempted to deduce the true inter-
pretation of the Twelfth Amendment to the Constitution from the nature

of the Federal system, the obvious meaning of terms employed, the history

4

of their adoption and from the practiceof government, defined by prec

Tucker proclaimed that the framework of the Constitution provided

that while the right of the States were secured by their representatin
in Longress, the body itself had self-protecting powers to ensure honesty

and efficienc 'y in government. This self-protecting power was essential

to make sure that all members of Congress were indeed eligible to hold

C)

the office.



The purpose of this bill was to define the roles of the Presi-
dent of the Senate, the Senate and House of Representatives in the
opening and counting of the electoral votes for President. Tucker
believed that some Federal control over the counting of the electoral
ballots was necessary to guard against fraudulent acts by the var-

35

ious states.

Tucker procecded to state the relative powers of the President
of the Senate and the two Houses in the determination of the election
of the President and Vice-President. -The Constitution provides that
the President of the Senate shall, in the presence of the Senate and
the House of Representatives, opecn all the ballots and then the votes
shall then be counted. Tucker believes that the proponents of the
‘welfth Amendment thought the language of this clause to be sufficient
in guarding against fraudulent activity by the states in the presidential
clcction.86

Tucker then discussed the powers and duties of the two Houses with
regard to the presidential election. His first proposition was that
the functions of the two Houses were not only ministerial but protective
as well. If it were just a matter of counting votes, a court clerk could
tally the ballots and declare the winner in the presidential clection.

Tucker asserts that the members of the Constitutional Convention were

aware £ he cc i - ~ ~ K oy ~ - - - . o ol e 3 e
aware oI the possible abuses of such a system and therefore required

o

both houses of Congress and the President of the Senate to be present

e
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for the opening and counting of the electoral votes.

Tucker continued his argument with an analysis of the wording of




the Twelfth Amendment. He believed that the phrase "in the presence

of" denoted more than being in the same room. The true meaning of

the phrase denoted a supervision and control. Thus according to

Tucker, the President of the Senate, under the supervision and control

of the Senate and House of Representatives, could open and count the
ballots. It was also the duty of the two Houses to determine what should
and should not be counted as votes, should some question arise as to

the validity of a vote. Then, the two Houses were to count the votes.

The Senate and the House of Representatives were to be of equal weight

88

in the arbitration.
Tucker proceeded to illustrate how the Houses were to execute the

given powers. Because the clause did not read "in the presence of

Congress,'" it was to be assumed that the two Houses should act separately

in their arbitration of presidential elections. For the Senate and
House to act as one body would destroy the double guardianship of the
co-equal bodies which the Constitution provided for. In such a case, the

decisions of the more numerous House of Representatives would overwhelm
b

those of the smaller Sunutc.&g Should a difference in the vote count
occur between the two Houses, no vote could be counted unless confirmed
by both the Senate and the House of Representatives.

Tucker rejected the idea that the requisition of a concurrence of
both Houses in counting the vote would impair the rights of the States.
He believed that the right to judge whether or not state laws had been
observed and elections conducted without fraud should reside with the

Federal covernmer+ : R L . _
cral govermment. To allow state officials to serve as final arbitrator:
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in the counting of electoral votes would put the election of the
president at the mercy of those state officials. Such a system would
ultimately lead to fraud and corruption, according to Tucker.

The proposed bill would do four things. It would ignore the
power of the President of the Senate to count the electoral votes and
claim the right of both Houses to count the votes separately. It would
also require the concurrence of both Houses to reject a vote and in the
case of double returns, the controversy would be settled by a tribunal,
whose decision would stand unless overruled by both Uousos.:{

Tucker concluded his speech by arguing that the bill was constitu-
tional. He stated that the bill was really a joint arrangement between
the two Houses which was necessary and proper in carrying out the duties
of Congress in counting the electoral votes. The results of the com-
mission to decide the Hayes-Tilden election would be subject to the ap-
proval of the two Houses of Congress. Tucker believed that it was
mandatory that this bill be passed because if a count was not made,
there would be no Executive and as a result no Federal Government.
Tucker addressed this problem as a result of the Hayes-Tilden election,
but he realized its future significance as well.

On January 13, 1886, John Randolph Tucker announced to the voters
of the Tenth Congressional district of Virginia that he would not -seek

ted that he would

re-election to the House of Representatives. lHe stz
devote the remainder of his life to the law profession. Tucker said
that it had been his wish to retire earlier but that his interest in

the presidential election of 1884 and the State elections in Virginia in



1885 caused him to remain in public life. He stated that since those
elections resulted in the triumph of the Democratic party in both the
Union and Virginia, he could retire while his party was strong. Next,
Tucker thanked the people of Virginia for their expression of trust in
the integrity of his purposes in defending the principles of the Con-
stitution.

There was universal praise for Tucker at his retircment from Con-
gress. OUne newspaper stated of Tucker that no man in public otfice

had ieft behind a more creditable record.

~ vyttt
r pub-

c

1ished a statement that Tucker was a man worthy of every honor bestowed

s

upon him and that

as a Democrat of the Jeffersonian school he
the principles of the Constitution in every manner possible. The
article continued by stating that he was a man of convictions and prin-
ciples and that upon his retirement, Congress would lose a sagacious
statesman, an able lawyer and a gﬁntlemun.gs The Baltimore Sun stated
that his superior legal ability, great oratorical skills and
social qualities made him a widely respected statesman in both paraissﬁﬁh
Yet another article expressed the widely held belief that Tucker had
been one of the most bold and able defenders of the reserved powers of
the States and had upheld liberty for persons, religions and commerce.

It also noted his belief that the Constitution was the supreme law of

= ¥ 1 ks ac] . . R
the land, not the plaything of partisan groups.
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Conclusion

Tucker received widespread acclaim as a lecturer before various

christian, political and social organizations. Among his numerous

public addresses, one of the most notable was The Southern Church

o

Justified in its Support of the South delivered before the Young

el

Men's Christian Association on May 21, 1863, in Richmond, Virginia.

In this address, Tucker presented the grounds for justifying the atti-
tudes which the Southern churches held in supporting the Confederate
cause. He began by stating that the union of church and state was
fatal to both institutions. However, since both the church and state
dealt with the same subjects of influcnce, the rights and frecedoms of
individuals, the actions of the state, within its political sphere,
affected the progress and success of the churches. Therefore, Tucker
stated, social and political changes could produce good or evil re-
sults and thus advance or retard the progress of Christianity. On
these grounds, Tucker stated that the church could never be indifferent

L . 9
to political actions.”

Tucker continued by stating that the church could not ignore the

Civil rights of its members or be indifferent to their unconstitu-
tional oppression because civil and religious liberty were related.
If civil liberties were destroyed, religious {ibcrtius would also fall.
Therefore, when a power unlawfully attempted to destroy civil liben

" ac 1, <4 g - > K. S, .l . ; T S
1t was the duty of the church to aid in the fight against this usurp-

Fon of political authority, so as to protect religious liberty while



NH

defending civil 1ibcrty.97

Tucker claimed that secession was not the cause of the War Be-
tween the States. The actual cause of the war was the viclation of
certain constitutional rights of the states. When ratifying the
Constitution, several states expressly stated that the granted powers

could be resumed by the states if those granted powers were used to
GR

- ud
oppress or injure the states.™

Tucker went on to point out the different structures of society

o

in the North and South. The principal labor force of the South was
constituted by Africans adapted to the rural, farming needs of the
Southern planter. He went on to say that the North was primarily
industrial. This diversity caused much antagonism, for the Northern
abolitionists did not understand the needs of the Southern economy.
In succeeding paragraphs of the address, Tucker discussed the
merits of the slave system. He began with the statement that the
African race was incapable of amalgamation with the white race by
natural law. The African was, because of original inferiority, not
fit to be free. He was only fit to be enslaved, because Africans
were brutal savages when given freedom. The system of slavery in
the South eliminated the conflict between capital and labor, thus
contributing to the political stability of Southern political insti-
tutions. Tucker pointed out that the master-slave relationship had
been mutually beneficial. The master profited from the slave's
labor and the slave was becoming more civilized and Christian through

Qc

the instruction given him by his master. Slavery was viewed as a




social necessity by the majority of people in the South.
Northern abolitionists preached that slavery was a sin and
that the slaveholder was guilty of heresy. The Southern Christian
was in effect, excommunicated from his church for not preaching
or accepting abolition. In this way, the Southern church was
threatened and its progress retarded. The Southern Christian found
that his only recourse was in supporting the views of the secessionists.
Tucker then outlined the secular and religious causes of secession.
The Northerners' aims were to overthrow and destroy Southern civiliza-
tion and to subject the interests of the South to the absolute control
of the North. These were the secular causes of secession as viecwed by

Tucker. The Southerners felt a duty to civilize and christianize barbaric

races through a system of guardianship. The abolitionists incited the
races to hate and mistrust one another. They planted the seeds of dis-

cord in the church, by doing this. Thus threatened, the church was

constrained to oppose abolition by all lawful means in order to protect
the religious and civil rights of its members, both black and white.
Tucker cited examples wherein the North had been able to take hold

of all political power in the federal government, thus subjecting an

entire region to its whim

. The result of this was that the Union had

ceased in truth and existed only in form. The North and South, with

101

distinct political ideologies, had become scparate nations in theory.
The Federal Government declared war on the seceding states,

abridged the rights of free speech and free press, confiscated property

(slaves) wit]

without compensation and prohibited the free exercise of religion.
-



pccording to Tucker, the Federal Government had violated the prin-

ciples of the Constitution under wiich it was created. It incited

L S

servile insurrection ''to insure domestic tranquility' and made war

114

on fellow Americans ''to provide for the common defense." TFor these

reasons, Tucker believed that the Southern church was justified in
: e CorEadara L 102 o e -
supporting the Confederate cause. This address clearly demon-
strated Tucker's devotion to constitutional and states' rights.
Tucker served as a spokesman for slavery basing many of his
arguments on previous work by George Fitzhugh and others. In Cannibals

ugh argued that it was impossible for capital and labor to

coexist peacefully, except by means of slavery. Fitzhugh stated that

the system of slavery enabled the masters to protect the slaves

ordinary labor. In order to accomplish this, enslavement of the weak
was necessary for their protection in a competitive society. He als
pointed out that slavery served as an admirable educational system by

allowing the ignorant slaves to interact with their more intelligent
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John Randolph Tucker had a prolific career in law, teaching anc
politics. He practiced law at Winchester, Virginia, from 1845 to 1857

and served as a judge on various state courts. Tucker also served as

QrC

attorney-general of Virginia from 1857 to 1865 when he represented the
State in important civil and criminal cases. While serving as a pro-

at Washington and Lee University (1870-74; 1889-97)

-

Tucker continued t to supplement his income. He appeared

0 practice law

the federal Supreme Court more often than any other man of




neriod. Some of his most notable cases included his defense of the
Chicago anarchists before the United States Supreme Court. He stated
¢hat he did not defend anarchy, but he did defend individual rights
st-blished by the Constitution. He served as defense counsel in
the case against Jefferson Davis which never came to trial and the

o . s 104
he electoral commission.

Florida case before t
Upon entering Congress in 1875, Tucker established himself as a
leader on the Democratic side of the House of Representatives. Through-
out his terms in Congress, Tucker showed himself to be an ardent defender
of states' rights and a strict constructionists of the Constitution by
opposing measures of centralization of governmental power and "apply-

ing the yardstick of constitutionality to every measure before

) N . ! D
Congrcss.”lt” He favored tariff reform so as not to overfill the

coffers of the federal treasury which would lead to waste and corruption.
Tucker favored the Chinese exclusion bill in order to protect the best
interests and culture of the Pacific states. He opposed polygamy in

1

the Utah Territory and was instrumental in eradicating this social evil.

Tucker consistently questioned bills a

P

:J:'

to their constitutionality-and
this aided in the defeat of the Consular and Diplomatic Appropriations
bill, the Hawaiion treaty bill, and the Oleomargarine bill.

Following his retirement from Congress, Tucker returned to
Washington and Lee University where he served as professor of consti-
tutional and international law. In 1893, Tucker was made dean of the

law school and from 1892-93, he was president of the American Bar

ation. After John Randolph Tucker died in 1897, his son, Henry



George Tucker, was chosen as professor of law at Washington and

While a professor, Henry St. George Tucker assumed the filial

Lee.
uty of collecting funds for the construction of a John Randolph
s (]

Tucker memorial building. Funds for the building were collected

~

from Washington and Lee alumi and riends of J. R. Tucker. Among

- ~

the notable contributors were Mrs. James A. Garfield,

and James C. Carter. The cornerstone of Tucker Hall was laid on June
13, 1899, and the building was ready for occupation by the spring of
1900. This building served as a memorial to one of the most out-
standing and beloved professors ever to have taught at Washington and
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Lee Universit
When John Randolph Tucker died on February 13, 1897, he was re-
membered and honored by individuals from all regions cof the country.
Tucker was hailed by Judge Culbertson of Texas as a great lawyer,
orator and scholar. Culbertson remarked that Tucker's knowledge of
constitutional law was exact and that he used this knowledge in clear,
forceful arguments both for and against bills in Congress. It was
further remarked that Tucker was a staunch Democrat who knew the true
meaning of democracy. By his death, the Democratic party lost a
leader whose purposes had strengthened that party. As a tariff reformer,
Tucker was a pionecer in movements toward a moderate tariff. Tuckex
Was unequalled in his knowledge of international law and regarded as
man who was imbued with the spirit of Christ in all that he did. His
fellow attorneys lauded Tucker as a man of responsibility who ful-

1lled the requirements of a competent lawyer, Congressman, professor



and member of the Presbyterian church. Hon. William Wirt Henry re-

e

with superior intellect

marked that Tucker combined humor

- his pursuits.

P oy 1o ¢ Al1ti1es 1 . o
and statesmanlike qualities n all of

The faculty, the law classes and the student body of Washington

: - i - inoton Bar Association passed
and Lee University along with the Lexington Bar Association passed

olutions commemorating the career of John Randolph Tucker. The

4

faculty resolution stated as being to put on

{

estimate of Tucker as a lawyer, teacher, man and citizen.

[t (the resolution) stated that as a lawyer Tucker had an acu
discriminating mind and that he was greatly admired by his counter-

parts. They lauded Tucker as a teacher on his abilit

/
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fundamental principles. The faculty praised

Christian, a man of strong convictions and an ardent
patriot. ‘The law class resolved that Tucker was a master instructor

ate had lost a son who had loved

—

and that through his death, the s

raditions. The church had lost a great Christian and the country,

a true statesman and patriot. It was further resolved
- 1 . - 1 - . = r o g pn e | B P S~y
Students would wear crepe and the law school would be draped for a
period of thirty days to memorialize and pay tribute to Tucker. The

e | = Mg A . Ny oY P YT ~ ~110 ] > 3 Y 3 deny TPV A
student body praised Tucker as a man of unusual ability, humox

Integrity. It was resolved by the Lexington Bax

Ace ~a 41 AT i e
ASS0C1aT1on that

Tucker was a man who held the wuniversal respect ar

)‘ -l - \‘[‘ +T . 1 ™ ~ - o o> & ~1-Av - - s b -~ 4 - - -4 . JUp—. i
brothers of the bar. They praised Tucker as an industrious individunl

Whose defensec

stitutional principles was the most notable

the davs of wolcs 1] 108
i€ days of W ster and Calhoun.




perhaps the greatest personal tribute paid to John Randolph

Tucker was made by his colleage and friend, Dr. James A. Quarles.

» = i R sl oo 1 res
His tribute, 1n part, read as follows:

“he interpreter
a, the wise
state “'L_,,hn gton an e University,
the professor be {c ed by };1% colleagues and
evered by i'h‘;f students; Lexington, her ¢
inguished and hono ul citizen; society,
one of its delightful wits and humm ists;

d

]

untry has lost
1M ion; gl

—,

1,)]{:-:,;,(1!3' d a judge, true to
to justice; the church, a prophet
righteousness by life and 1lip, a priest
drew ncar the mercy-seat and carried thc
people with him; and all of us, a friend
never wavered, generous to xutl({jm} 'S, anq
appreciative of our virtues."

the law,

nt and

=y

The career of John Randolph Tucker was indeed unparalleled anyone

his era. His contributions have had lasting effects on Washington and
Lee University, the state of Virginia and our nation. As a professol
4+
Li

e law

at Washington and Lee, Tucker brought national recognition to
school with changes in curriculum. Tucker's reputation as one of the
foremost constitutional lawyers of the period also brought acclaim to

1

the Washington and Lee law school. As a spokesman for the Southern

Democratic party, Tucker was successful in bringing about positive

issues which benefited the Southern states. He

1 states' rigl
Instrumental in bringing about tariff reform, the eradication of polygamy

and retaining the powers of Congress over the treaty-making powers of

’/e
p.

the president. Tucker's real significance lies in that he wa
F) ‘;"“'7 VY | 1 1 . r~ 4 - ol Ty
Pokesman for the people and region he represented and fought successfully

to re o o - . = T
tain the maximun of powers for state governments over internal affairs
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